I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
ROGER and JULI E WOODSI DE)
) No. BK 92-41365
Debtor(s), )
)
ROGER WOODSI DE, )
Movant , )
V. )
)
COUNTY OF W LLIAMSON, |LLINO S)
)
Respondent . )
OPI NI ON

Debt or s, Roger and Jul i e Wodsi de, fil ed a Chapter 13 bankruptcy
petition on October 23, 1992, and | i sted a debt of $952. 80 owed to
W I liamson County, Illinois, asatraffic fineinposed agai nst Roger
Wbodsi de for carryi ng an overwei ght | oad. On January 20, 1993, the
debt ors' pl an was confirnmed providi ng for 10%paynment to unsecured
creditors, including WIIlianson County. Subsequently, in April 1993,
debt or Roger Wbodsi de recei vednoti ce of a show cause hearing to be
hel d on May 12, 1993, in WIlianmson County Circuit Court regarding his
nonpaynent of thetraffic fine. Wodside' s attorney contactedthe
W I lianson County State's Attorney's of fi ce and f orwar ded copi es of the
notice of stay in his bankruptcy proceedi ng, as well as t he Chapter 13
pl an and the order confirm ng plan.

When t he debt or fail ed to appear at t he showcause heari ng on May
12, the state court judge ordered that a bench warrant be i ssued

against him \Wodside's attorney filed a notion to set



asi de the bench warrant and stay the action agai nst the debtor.
Hearing was held on this notion on May 26, 1993, and the debtor's
attorney was gi ven 10 days to submit authority concerning propriety of
the stay. Finally, at hearing on June 29, 1993, the state court denied
t he debtor's notionto stay the action, and a bench warrant was i ssued
agai nst Roger Wbodsi de at that tine.

The debtor has filed a motion in this Court to enforce the
automati c stay and to i npose sancti ons agai nst Wl lianson County. He
contends that WIIlianmson County vi ol ated t he automati c stay of § 362(a)
inattenptingto collect aprepetitiondebt andthat the showcause
acti on brought by t he County, whi ch sought to enforce a noney j udgnent,
di d not conewithinthe exceptions to stay of 8 362(b). The debtor
requests that the County be enjoi ned fromtaki ng further acti on agai nst
hi mand that it be assessed attorney's fees and danages for its wllful
violation of the stay.

W I liamson County does not deny that the show cause action
viol ated the stay but asserts that no sancti ons shoul d be i nposed
because it was required by the state court judge to pursue the
enf orcenent acti on agai nst the debtor. At hearinginthis Court onthe
debtor' s notion, counsel for the County conceded t hat there "woul d have
to be ajoint involvenent" betweenthe State's Attorney's office and
the state court in collecting fines and that "it [the show cause
proceedi ng] was not all the judge's doing."

Section 362(a) provides with certain exceptionsthat thefilingof a
bankrupt cy petition operates to stay all proceedings torecover aclaim

agai nst the debtor and, in particul ar, the enforcenent of ajudgnent
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obt ai ned bef ore commencenent of the case. See 11 U.S.C. 8§ 362(a) (1),
(2). Section 362(b) sets forth exceptions to the automatic st ay,
al |l ow ng for commencenent or continuation of crimnal actions agai nst
t he debtor, 11 U. S.C. 8 362(b) (1), and acti ons by a governnental unit
toenforceits policeor regulatory powers. 11 U. S.C. 8§ 362(b)(4).
Section 362(b)(5) provides that thefiling of a petition does not stay

t he enforcenent of a judgnent, other than a noney

j udgnent, obtai nedinan action or proceedi ng by

a governnental unit to enforce such governnent al
unit's police or regulatory power.

11 U.S.C. 8 362(b)(5) (enphasis added). Section 362(b)(5) thus
provi des an "exceptiontothe exception” for enforcenent acti ons by
governnmental units, allowi ngthese entities to enforce prepetition
judgnments unl ess such actions are for the collection of noney.
Inthis case, it is not contestedthat thetraffic fine, which had
been i nposed agai nst the debtor at the tine of bankruptcy, constituted

a money judgnment. Cf. InreBlair, 62 B.R 650, 652 (Bankr. N.D. Al a.

1986) (afine, byits very definition as "pecuniary punishment,” is a
noney j udgnent). Sincethe judgnment was for nonetary relief rather
than i njunctive or declaratory relief, the County's enforcenent did not
come within the exceptionto stay of § 362(b)(5) for governnent al

creditors. Seelnre Colon, 102 B.R 421, 427 (Bankr. E. D. Pa. 1989).

Thus, inseekingtocollect this judgnment by nmeans of its showcause
action, the County viol ated t he stay provi sion of § 362(a)(2), which
forbi ds enforcenent of a judgnment obtained prior to bankruptcy.

Under § 362(c), the automatic stay of § 362(a) continues until the

earliest of thetime a bankruptcy caseis closed or dismssedor, ina



case under Chapter 13, thetinme a dischargeis granted or deni ed. See
11 U. S.C. 8§362(c)(2)(C. Inthe present case, none of these events
has occurred, and the automati c stay renmai ns effective. The County,
therefore, is enjoined fromtaking acti on to conpel paynent of the
traffic fine against the debtor absent further order of the Court.
Section 362(h) provides that anindividual injuredby a"wl]Iful
viol ation" of the stay shall recover damages, includi ng costs and
attorneys' fees. 11 U S.C §8362(h). Nospecificintent is required

for aviolationtobe"willful." Rather, aviolationis"willful" if
the offending party knew of the bankruptcy filing and stay but
neverthel ess acted intentionally in proceedi ng agai nst the debtor. See
id. at 429 (violationwas willful where there was del i berat eness of
conduct coupl ed wi t h know edge of t he bankruptcy filing); seealsoln
re Bloom 875 F.2d 224 (9th Cir. 1989).

Here, the County proceeded with the show cause acti on despite
havi ng been i nf ormed of t he bankruptcy stay by t he debtor's counsel
prior to the May 12, 1993, hearing. While the County attenpts to
excuse its conduct as havi ng been required by the state court judge,
t he County was, at mninum jointly responsible for pursuing the
enf orcenent acti on agai nst the debtor. The filing of a show cause
actionis a prosecutorial rather than ajudicial function, andthe
County's contentionthat it did not act voluntarily in proceedi ng
agai nst the debtor i s suspect at best. Rather, the County admtsto a
"joint involverment" inthe showcause acti on and acknow edges t hat t he

state court judge coul d not have pursued the acti on on his own. The

Court finds, therefore, that the County was awi lling participant in
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the collection action against the debtor and that its conduct
constituted a willful violation of the stay.

Under 8 362(h), sanctions for violationof the stay may i ncl ude
conpensat ory damages, i ncl udi ng costs and attorney fees, as wel |l as
punitive damages. No prayer i s nmade for punitive damges, and t he
Court finds that such damages woul d be i nappropriate. Additionally,
al t hough nei t her party has addressed the i ssue, there i s sone questi on
as t o whet her conpensat ory danmages nmay be i nposed agai nst t he County as

a governnental entity entitledto sovereignimmunity. Seelnre Colon,

114 B. R 890, 893-98 (Bankr. E.D. Pa. 1990).! The debtor has subm tted
no evi dence of danmges resulting froml ost wages, and the Court,
accordi ngly, nmakes no award of danages for | ost wages. The debt or has,
however, submtted an affidavit of attorneys' fees and costs incurred
i n def endi ng t he showcause actioninstate court. Attorneys' fees are
inthe nature of prospective relief and, as such, are not barred by
sovereignimunity. Seeid. at 892. The Court, therefore, awards the
debt or his costs and attorneys' fees in defendi ng the showcause acti on
in state court in the total amount of $1,328.75.

SEE WRI TTEN ORDER.

The Col on court concluded that, even though sovereign inmunity
barred inposition of damages against a state entity under 8§ 362(h),
conpensat ory damages coul d be inposed pursuant to the court's civi
contenpt power, which remained viable notw thstandi ng enactnment of 8§
362(h). See Colon, 114 B.R at 898; see also In re Price, 130 B.R
259 (N.D. Il1. 1991) (governnental unit nmay waive sovereign immunity
to inmposition of damages for wilful violation of automatic stay under
11 U.S.C. 8 106 by filing proof of claimin bankruptcy proceeding).
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/'s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 10, 1994




